From: Matt Kales

To: EW6 Sage-grouse FMT

Cc: Theodore Stein; Anna Harris; Daniel Hottle; Miel Corbett; Kris Tita; Gina Glenne
Subject: FW: GrSG: GCR summary

Date: Wednesday, July 29, 2015 10:06:17 AM

Attachments: FWS.GrSG.federal plans.GCR.status.docx

FMT,

FYI: Please see attached the summary of the Governors’ Consistency Review issues you all kindly helped
build for our leadership week before last. We appreciate everyone’s input and time on this product.

Matt

Matt Kales, Senior Advisor for Greater Sage-Grouse Conservation
Office of the Regional Director

US Fish and Wildlife Service, Mountain-Prairie Region

Office: (303) 236-4576

Mobile: (720) 234-0257
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US Fish and Wildlife Service

Greater Sage-Grouse Conservation 

Federal Planning: Summary of Governors’ Consistency Review Issues

July 17, 2015



Colorado

Governor: Hickenlooper

Affected Federal Plans: Northwest Colorado 

Key objections/issues: The state is currently drafting its Consistency Review document. The document will likely track with the 3 objections in a related Protest Letter earlier submitted by the state to BLM, specifically:

· Improper delegation of authority and exceedance of BLM jurisdiction under the Federal Land Policy and Management Act and violation of Colorado’s sovereign authority to manage Colorado wildlife (especially non-listed) by allowing the US Fish and Wildlife Service a “vote” in decisions to exempt No Surface Occupancy stipulations for oil and gas development;

· Exclusion of the Transwest Express and Energy Gateway South high voltage transmission lines (violating the purpose and need of the Proposed LUPA/FEIS, the National Environmental Policy Act, and the net-conservation-gain mitigation policy within the Proposed LUPA/FEIS); and, 

· Internal inconsistencies regarding the use of site-specific science (the Proposed LUPA/FEIS states that site-specific/Colorado Statewide GRSG Conservation Plan habitat objectives should be used but does not actually incorporate the Colorado habitat objectives, and the State believes that updating the PHMA and GHMA maps should be a plan maintenance action not a plan amendment action. 



Idaho

State/Governor: Otter

Affected federal plans: Idaho/Southwest Montana

Key Objections/Issues: 

· The proposed plan violates NEPA based on the following points:

· Request for Supplemental EIS based on substantial changes between Draft and Final EIS

· Failure to take a “hard look”

· Failure to consider economic impacts

· Failure to ensure the integrity of information relied upon to justify actions

· The FEIS is incomplete and does not contain information that is important to evaluate the foreseeable environmental effects

· The proposed plan violates NFMA and FLPMA

· Violated Section 202(c)(9) requirement for meaningful participation with the State

· Inclusion of management actions associated with SFA’s violate multiple use requirements

· The proposed land withdrawals and the General Mining Law of 1872

· The BLM violated its own regulations by failing to consult with the state regarding SFAs



Comments: The underlying issues to each of the protest points include:

· Designation of SFAs and associated management actions 

· 3.1 mile lek buffer

· Livestock grazing







Montana

Governor: Bullock

Affected federal plans: Miles City; Lewistown; HiLine; Billings and Pompeys Pillar National Monument; Idaho and Southwestern Montana

Key objections/issues: See below; not available at this time

Comments; the Governor’s office advises their Consistency Review will not be complete until at least July 27. We are aware the Governor’s office is in communication with BLM Montana leadership regarding multiple issues, including:

· Adoption of the state plan in place of the BLM plans (i.e., adaptive management 2 years following RODs);

·  SFAs and impacts to solid leaseables.  (BLM has indicated withdrawals will potentially cost $2 billion in lost generation of revenue or buy backs.  The state is concerned over lost revenue, impacts to industry, etc.); and,

· USGS buffers (BLM believes they have addressed the state's issues of change to the buffers based on site specific information).



Oregon

Governor: Brown

Affected federal plans:  Oregon 

[bookmark: _GoBack]Key objections/issues:  Livestock grazing; SFAs 

Comments:  The Oregon Governor's office (this week) has requested a meeting with BLM to discuss the two issues noted above (the Governor has provided nothing yet in writing for BLM’s review).  We believe this meeting is to occur next week.  We don’t currently have many additional details, though the SFA discussion seems to be forming around the issue of which areas are exclusion vs. avoidance (the 3 counties with the SFA vs. the other counties).  Potentially the grazing issue will include a discussion on ACEC / RNAs, (there have been at least two protest letters on this topic from Oregon stakeholders).



Nevada

Governor: Sandoval

Affected federal plans: Nevada/California

Key objections/issues: This information is derived from a June 29, 2015, letter of protest of the plans from the Nevada Sagebrush Ecosystem Program (SEP), and from a July 15, 2015, draft memo from the SEP to the Governor outlining points to raise to the BLM/FS in his consistency review.  The lists of issues identified in the letter and draft memo were nearly identical, and collectively contained the following concerns:

1. The BLM/FS Adaptive Management Triggers are inconsistent with the NV Plan.

1. Habitat Objectives identified in the BLM/FS plan are inconsistent with the NV plan.

1. The designation of Sagebrush Focal Areas in the BLM/FS plan is inconsistent with the NV plan.

1. The designation of Exclusion Areas (including NSO and mineral withdraw) in the BLM/FS plan is inconsistent with the NV plan.

1. The use of a 3% Disturbance Cap in the BLM/FS plan is inconsistent with the NV plan.

1. Management of Livestock Grazing in the BLM/FS plan includes inappropriate levels of management of vegetation, improper use of science, failure to consider economic impacts, and lacks the use of all available tools.

1. The BLM/FS Map Updating Process appears to require a plan amendment, and will therefore limit use of the best scientific information available as we learn more.

1. The BLM/FS plan allows for the use of Mitigation Systems other than the NV Conservation Credit System, but it doesn’t say why, or what those other systems would be.

1. The BLM/FS plan requires No Mitigation in OHMA, which is inconsistent with the NV plan.

1. The BLM/FS plan is unclear on what it will require for Travel and Transportation Management, and its implementation needs clarification.

1. For Wild Horses and Burros, the BLM/FS plan for managing to AML will not meet the purpose and need, and is unlikely to be implemented.



Comments: N/A



South Dakota

Governor: Daugaard

Affected federal plans: South Dakota

Key objections/issues:  Neither SDGFP and BLM advised there the Governor has strong objections to the BLM Plan for SD. The primary issue is that BLM used 2008 information on oil and gas projections, while the South Dakota Department of Environment and Natural Resources has 2012/13 information that may indicate more optimistic projections for oil and gas options.  This will be brought up in the Governor’s pending Consistency Review letter to the BLM.  The state supports BLM’s adoption of the state’s expanded core areas for sage-grouse (which are larger than PACs). 

Comments: SDGFP did not expect the Governor office to request replacement of the SD BLM plan with the SD Sage-Grouse Management Plan.



Utah

State/Governor: Herbert

Affected Federal Plans: BLM and USFS land use plans in Utah and Southwestern Wyoming

Key Objections and Issues (The Governor’s Consistency Review letter is pending; the below are likely objections based on a related letter of protest provided by the state to BLM on June 29, 2015):

· Failure to Employ Best Available State Seasonal Habitat Data- The state protests the BLM’s failure to adopt the state’s 2012 mapping of seasonal greater sage-grouse habitat as the basis for all alternatives in the proposed FEIS.  The state maintains that Utah BLM is the only office west wide which failed to employ the relevant state’s basic empirical data concerning the distribution of all the types of seasonal habitat for the species, as such was known in 2012.



· Forest Service Habitat Objectives-the Forest Service declined to participate in the development of Habitat Objectives, and is proposing to ignore the best available scientific information in lieu of adopting older, less specific standards, prepared by Connelly et al.



· Defense Authorization Act of 2000- The FEIS proposes amendments to four LUPs within areas applicable to the Act, including all or portions of the Sheeprocks, Ibapah, and Box Elder GRSG population areas.  Because the BLM is proposing changes that affect “Utah national defense lands”, BLM must meet all the requirements under the Act before any changes to the existing LUPs can be made.  Utah does not agree that BLM has met all requirements under this Act.



· Adaptive Management- The state protests BLM's refusal to provide for reverse triggers in the proposed plan amendments for Utah. The state urges the BLM to redraft the Adaptive Management Plan to provide for the same reverse hard triggers in the Utah Final EIS as are provided in the Idaho Final EIS.



· Net Conservation Gain-The state objects to the implication that federal regulatory action provides the “greatest” net conservation gains to habitat for the species.



· Coal Mining (Suitability—Criterion 15)-The state protests the inaccurate reflection of the BLM’s regulations, and the omission of the state’s role in making suitability determinations for coal leasing for potential surface operations.



· The State protests BLM's proposed review process for waivers and exemptions from the stipulation requiring NSO for fluid mineral operations within priority habitat. The state objects to giving Fish and Wildlife Service the power to veto any requests for waivers or exemptions, because the Fish and Wildlife Service has no authority over the species or the habitat if the species is not listed.



· Sagebrush focal areas-The state protests BLM use of Sagebrush Focal Areas and Biologically Significant Population Units.



Comments: Preliminary discussions with BLM (as of 7/8/ and 7/13/2015, Utah BLM has not completed full review of the state’s protest letter) indicate that the vast majority of Utah’s comments/issues are not new to them.  Furthermore, many of the concerns in the state’s letter to the BLM also do not come as a surprise to the Utah FWS.  At this time, Utah BLM has indicated that BLM headquarters is working through the protest letter.  Once the BLM completes its review at the local level, we have requested that they inform us of any issues that have potential to fundamentally alter the proposed plan. 



Wyoming

Governor: Mead

Affected federal plans: Buffalo RMP, Bighorn Basin RMP, Wyoming 9-Plan

Key objections/issues:  WY is reviewing all three plans together. There are some smaller issues re: each plan, but the primary issues are common to all the plans.



· The State is concerned with how the BLM/FS will be applying mitigation for net benefit.  The state claims that the Core Population Area strategy is mitigation (Avoidance and Minimization), and therefore unless a facility goes beyond one of the EO restrictions, mitigation would not be needed.

· When discussing the 1 disturbance per 640 acres, the state does not like the way BLM/FS has defined “facility” because it applies to everything.  They would like the definition of facility to be modified to be more specific on what it covers.

· The plans have Required Design Features (RDFs) as well as BMPs in them.  The state thinks the RDFs are too restrictive and limits what can be done at a facility.  The state would like them to be much less restrictive.  This is a major issue for the state.

· The state is raising the wild horse issue.  The state has begun litigation over the lack of wild horse management in Wyoming.  The biggest concern for the state is the wild horse/grazing restrictions.  They do not want to see grazing limited due to wild horse overpopulation.

· The state has major issues with the Desired Conditions Table and believes that the Desired Conditions are requirements or will be applied as terms and conditions of permits.  If so, the state believes they will have substantial social and economic impacts to the state and to livestock producers in Wyoming.  The state thinks the tables are in conflict with the EO2013-3.  Local variability in ecology, site capability, and conditions must be taken into account when developing site specific management.  The state would like all tables to recognize variations in ecology, site capability, and stresses.  They should also recognize the desired conditions, singly or combined, may not be possible or practical in all situations and that management changes should not be based upon “achievement” of the desired conditions but rather on Hard and Soft Triggers as the FEIS defined.  However, the State believes that there needs to be better definitions of the adaptive management thresholds (triggers).

· The state thinks that BLM needs to look at grazing as a threat and change some language to show that improper grazing is the threat, not just grazing.  Also, there is an issue as to whether grazing is a ground disturbing activity or not.

· The state believes that BLM/FS should take another look at the Cumulative Effects Analysis and make appropriate changes due to the comments.

· The state is also concerned with the mineral withdrawals.  The 9-plan calls for 252,070 acres for locatable mineral withdrawal and another 894,060 acres to be considered for withdrawal subject to risk to greater sage-grouse and its habitat from conflicting locatable mineral location and entry.  Wyoming thinks this is unnecessary because the EO covers both the exploration and development of locatable minerals at both the exploration and extraction phases.

· The state would like BLM/FS to make sure that there is consistency both within the documents as well as between the documents.



Comments:  The new Executive Order will be signed by July 29th, the end of the Governor’s consistency review period.  The State has said that they will request the available 30-day extension due to additional information being added (new EO requirements and core areas).  This may delay the signing of the ROD for BLM/FS.



As illustrated above, the Governor’s consistency review put the emphasis on BLM/FS following the Executive Order and no more.   The state wants to keep options open for limited development without losing revenue, but knows conservation of greater sage-grouse has to be completed.  They are also attempting to keep the options open for the livestock industry as well.




